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1. M/s Zenith Rubber Pvt.Ltd
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Sarkhej Bavla Road, Taluka-Sanand,
Ahmedabad, Gujarat — 382110

2. M/s Zenith Rubber Pvt Ltd
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

HRT TXPR BT JIEOT G
Revision application to Government of India:

(1) aﬁﬁﬂwsﬁémﬁw,wmaﬁ“waﬁﬁ%aﬁmmma%mﬁﬁu@ﬁwaﬁ
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

i) ﬁwﬁmﬁ%mﬁﬁmwaﬁﬁm@ﬁﬁﬁﬂﬂmmm.mﬁm
ﬁﬂﬂm@ﬂﬁﬁqﬁm@ﬂmﬁwﬁwﬁ@qqﬁﬁ,m%@wmwﬁaﬁaﬁﬁﬂﬂ
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(i) In case of any loss of goods where the loss occur in transit from a factory.to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside .

India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RS amied & |1 ofef o <H U6 og WO O S@Y ®H 8l Bad 200 /B
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The revision application shall be accompaniéd by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees Oné Lac.

G Yo, BEIT IUTGA PP TG a1 IR ey =AereRer & yfer srdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

()

BER TS Yo IMRTTA, 1944 BT URT 35—4) /35— & SfeTIc—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Saafarad uess 2 (1) & ¥ a0 AR & ylal B AU, Uldl © Al W W oo,
SER I ob UG AR ey =rfaveiRRee) #1 uf¥hw g difedr, e

# 2" AT, IgHT! Had |, ERAT , TRYRATR, SEHGTEIG-380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
e than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch-of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uft 3 Q™ H @E HA I H FHAGY BIAT B A UAF Hel INSY D AU WA B A
Sudaa &7 W far ST Ty 59 9ed & 8 8¢ Al P form udl e | 9w @ forw
genfRerfa TdTelia =TITEehRoT BT Udh MU UT Hwid TRGR B Udh MG a1 STl € |

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) —ORTeE YoRsrRItT 1970 JUTHRIMRT @ gH—1 & Ifavia MeiRa ey srgaR S
TS T AW IARAR fvfad wie & omee # | IS B U6 YR ©.650 U
HIT Yo e o BT =1fey |’

One. copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended:.

(5) =9 3R W Al B e B arel et @ ofR A e amefta fhar S 8 S
AT 3o, BEIT SeaTe Yo Ud JaTeh Idfieltd =radever (Fraffafe) fam, 1es2 # fAfR
g

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(30) T Yo, BER ST Yob Ud ATy diend raiaRRRee),d wfterdiell & Amel |
PATAN(Demand) T ES(Penalty) BT 10% Td STHT HIAT et § | graife, siftead gd S@1 10 HUS
%‘Eﬂ;f%‘ I{Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 gf the Finance Act, 1994)

FE FuTe Yoob MR AR P fald, A §HT "dheied B HIT'(Duty Demanded)-
(i) (Section) WS 11D & agd Fuifa afr;
(i)  form o ¥de ide &1 Ay,
(i)  Iae Pfee Pl & Faw 6 & qgd & TR

= gﬁq@‘w'ﬁﬁaaﬂﬂwﬁmqﬁm_aﬁwﬁ, e aifge axa & fore gd e &= fean wan

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that thg pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(Ixxiii) amount determined under Section 11 D;
(Ixxiv) amount of erroneous Cenvat Credit taken;
(Ixxv) amount payable under Rule 6 of the Cenvat Credit Rules.
59 oW & ufe erfier Wik & wHe S8l Yoob 3{yaT e 91 <US faarfed g ot AT fFT Y b F 10%
AT TR SR WTET e GUS RaTd B 7 GUS  10% YA W B o wabeht B

In view of above, an appeal against this order shall lie before the Tribunal on payment of
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
ty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Zenith (Mufnbai) Rollers (P)
Ltd [now Zenith Rubber P. Ltd.l, Plot No.K-8, Gallops Industrial Park-2,
.Sarkhej Bavla Road, Taluka : Sanand, Ahmedabad — 382 110 [previously at
Plot No.2022, Opposite V-Trans, Vatva GIQC, Phase-1I1, Trikampura Patia,
Ahmedabad — 382 445] (hereinafter referred to as the appellant) against
Order in Original No. 04 to 08/AC/JSB/O&A/Zenith/2021 dated 29.06.2021
[hereinafter referréd to as “impugned order’] passed by the Assistant
Commissioner, Division — II, CGST, Commissionerate : Ahmedabad éouth
[hereinafter referred to as “adjudicating authority’].
2 Briefly stated, the facts of the case is that the appellant were holding
Service Tax Registration No. AAACZ0021HSDO005 under the category of
Business Auxiliary Services. During the course of enquiry by the officers of
the erstwhile Directorate General of Central Excise Intelligence (DGCED in
the year 2007, it was revealed that the appellant was not registered with
service tax department 'and neither were they discharging service tax on the
services of Re-rubberizing of Rollers provided by them to various industries.
After initiation of the enquiry by DGCEI the appellant obtained service tax
registration in dJuly, 2007 and were availing exemption under Notification
No.14/2004-ST dated 10.09.2004. Subsequently, the appellant started
charging service tax on 40% of the inv;)ice value under the category of
Business Auxiliary Service (hereinafter referred to as BAS). It, however,
appeared that the appellant was required to be registered under
Management, Maintenance or Repair_(hereinafter referred to as MMR)
service and pay service tax accordingly as the service provided by the
appellant did not merit classification under BAS and the services provided by
them did not pertain to the Printing Industry. The appellant was, therefore,
required to pay service tax on the gross value charged by them i.e. the total

invoice value.

91 On conclusion of investigation, Show Cause Notice dated 02.04.2010
was issued by DGCEI for the period F.Y.2005-06 to F.Y.2008-09. Thereafter,

€, Hay,

i

«f_“.,mhpe odical SCNs were issued to the appellant by the jurisdictional Service
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Tax officers. A total of nine SCNs were issued to the appellant, out of which
four SCNs were adjudicated vide OIO NO. 28 to 31/ORS/STC/JC(VG)/2012-13
dated 19: 11.2012 wherein the service provided by the appellant was ordered |
~ to be classified under MMR service and the demands raised were confirmed
and penalties were imposed under Sections 76, 77 and 78 of the Finance Act,
1994. Being aggrieved, the appellant filed appeal before the Commissioner
(Appeals-IV), Ahmedabad, who vide OIA No. AHM-SVTAX-000-APP-396-13-
14 dated 24.03.2014 rejected the appeal on the grounds of delay in filing
appeal. The appellant, thereafter, filed appeal against the said OIA before the
- Hon’ble CESTAT, Ahmedabad. The Hon’ble Tribunal vide Order dated
09.12.2014 dismissed the appeal filed by the appellant on the grounds that
the Commissioner (Appeals) was empowered to condone delay up to period of
one month only. The appellant had then filed SCA No. 10231 of 2015 before
the Hon’ble High Court of Gujarat agéinst the order of the Hon’ble Tribunal.
. The Hon'’ble High Court of Gujarat vide Order dated.17.61.2020 allowed
withdrawal of the appeal as the appellant had filed application under the
SVLDRS, 2019 and the appeal was dismissed as withdrawn.

2.2 As the appellant continued the practice of non-payment of service tax
despite issuance of SCNs, information was called from them regarding
service tax payable and service tax actually paid and periodical SCNs were
issued to them under Section 73(1A) of the Finance Act, 1994. The details of
the SCNs issued to the appellant are listed below :

SCN No. and Date Period Service Tax

demanded

: (Rs.)

STC-19/0&A/SCN/Zenith/ADC/D- April, 2012 to June, |-5,37,987
111/2013-14 dated 12.03.2014 e 2012
STC/O&A/SCN/ZRPIL/ADC/D-I11/ July, 2012 to March, | 17,69,072
2014-15 dated 19.09.2014 2013
STC/0&A/SCN/ZRPL/ADC/D-ITI/ April, 2013 . to|25,58,102
2014-15 dated 08.04.2015 March, 2014
STC-35/0&A/SCN/Zenith/JC/D-V/ April, 2014 to | 28,05,892
2015-16 dated 01.03.2016 September, 2015
V-84/16-10/SCN-Zenith/2017-18 October, 2015 to|30,71,438
dated 06.02.2018 “'| March, 2017

The above mentioned five SCNs were adjudicated vide the impugned

wherein the demand for service tax totally amounting to
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Finance Act, 1994 along with interest under Section 75 of the Finance Act,

1994. The service tax amounting to Rs.72,32,963/- paid by the appellant

during pendency of the proceedings was appropriated. Penalty amounting to

Rs.35,09,528/- was imposed under Section 78 of the Finance Act, 1994.

4.

Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following gfounds :

11.

111.

1v.

V1.

The adjudicating authority has overlooked the various submissions and
oral arguments made at the time of personal hearing .

The impugned order has been passed without appreciating the facts
and law. The demand has been simI;ly confirmed on the ground that
there was no documentary evidence which supports their contention
that VAT has been paid on the sale of rubber compouﬁd. The
adjudicating authority has not appfec:iated the fact that they had
provided VAT returns which clarifies that VAT was paid by them on
sale of rubber.

The adjudicating authority has also failed to consider the invoices
issued by them which categorically states that they are paying service
tax on 70% of the gross value of the re-rubberization and they were
paying VAT on 60% value of the re-rubberization. The details of
invoices clarifying the position is submitted.

They had in their reply dated 26.04.2014 categorically stated that they
are issuing VAT invoices and the same clearly mentions the percentage
of gross re-rubberization charges on which VAT and service tax is
charged by them. The impugned order failed to consider the same and
simply confirmed the demand on the ground that no documentary
evidence was p.roduced by them.

They rely upon the judgment in the case of Cyril Lasardo (Dead) Vs.
Juliana Maria Lasarado - 2004 (7) SCC 431 and Assistant
Commissioner, Commercial Tax Department Vs. Shulka Brothers —
2010 (254) ELT 6 (SC).

Since the impugned order being a non-speaking order, has been passed

in gross violation of principles of equity, fair play and natural justice, it

is liable to be set aside.
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They have discharged VAT on the amount received by them for sale of
rubber. Therefore, service tax cannot be imposed on the transaction
which are leviable to VAT.

The provisions of Section 65B (44) of the Finance Act, 1994 clearly
stated that any goods supplied which is deemed to be a sale within the
meaning of Clause 29A of Article 366 of the Constitution shall not come
within the purview of the definition of Services. Since supply of rubber
shall be treated as supply of good as sales within the meaning of Clause
29A of Article 366 of the Constitution, the supply of rubber shall not
come‘ within the purview of the.definition of services.

Levy of VAT on a particular transaction is within the legislative
competence of the respective State Government under Entry 54 of List
11 of the Seventh Schedule to the Constitution of India. Entry 54 is only
subject to Entry 92A of the Union Lit and there can be no further
curtailment of the State’s power to levy tax. The powers of the Union
and State to levy tax are m{ltually exclusive and there can be no
overlap in the powers of taxation.

They rely upon the judgments in the case of Hoechst Pharmaceutical
Ltd. and Ors. Vs. State of Bihar and Ors.- (1983) 4 SCC 45; Godfrey
Philips India Ltd. and Anr. Vs. State of UP and ‘ORs — (2005) 2 SCC
(515).

Service tax shall not be levied on the supply on which VAT has already
been paid as the same leads to double taxation on the same transaction.
The amounts received by them are towards Works Contract Services.
They procure old rollers and after re-rubberization, they sell the rollers
to the customers. The sale price of rollers include the price of rubber
compound and the price of labour charges.

In the pre-Negative List regime, the services provided by them was
under the purview of BAS as clarified by the Hon’ble Tribunal in their
own case — 2014 (33) STR 678 (Tri.-Del.) which is not in dispute.

Under the Negative List of Service regime, Section 66B of the Act is the
charging section as per whicﬂ, service tax would be leviable on the
value of all services provided or agreed to be provided, except services
in the negative list.

With effect from 01.07.2012, amendment was carried out in the
definition of Works Contract services. Clause 54 of Section 65B of the
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Finance Act, 1994 defines Works Contract service. The amended
definition clarifies that re-rubberization of old and used rollers ;Nhich
involved - transfer of property in the form of rubber compound shall
come within the definition of works contract. Since the service portion
of execution of works contract is a declared service under Section 66E of
the Act, they had taken new service tax registration under Works
Contract Services.

They are providing works contract services by carrying out repair or
maintenénce on moveable property. Thus, abatement would be
available to them. Therefore, the qgantification of demand on the
difference amount without ascertaining whether the scheme of
abatement would be applicable or not, is not tenablle in the eyes of law.
Service tax is a levy on provision of service by service provider and
sales tax is a levy on sale of goods.and both are mutually exclusive.
Service Tax cannot be levied on the value of the goods supplied by the
service provider during provision of-service. Therefore, they are not
liable to pay service tax on the rubber compound supplied by them.

The interpretation canvassed in the impugned order would lead to an
anomalous situation. They rely upon the decision in the case of
Godfrey Phillips India Ltd. Vs. State of UP — 2005 (139) STC 537;
Bharat Sanchar Nigam Limited Vs. UOI - 2006 (3) TMI 1; Wipro GE
Medical Systeme’ Timited: Vo CST = 2009 (24) STR 45 ~hich vas
affirmed by the Hon’ble Supreme Court — 2012 (28) STR J44 (SC);
Hindustan Aeronautics Limited Vs. CST — 2010 (17) STR 81 (Tri.-
Bang.); Commissioner, Central Excise and Customs Vs. Larsen and
Toubro Ltd. & Ors. — 2015 (39) STR 913 (SC); Safety Retreading
Company Pvt. Limited Vs. CCE — 2017 (48) STR 97 (SC).

Out of the five SCNs, one SCN pertains to the period April, 2012 to
June, 2012. The issue prior to 01.07.2012 is no more res integra as the
same was settled by the Hon’ble Tribunal in their own case Zenith
Rollers Ltd. Vs. CCE, Noida — 2014 (33) STR 678 and 2016 (44) STR
302 (Tri.-Bang.). In both the cases, an identical activity was classified
under BAS and that the same would fall within the ambit of exémption
Notification No.14/2004-ST dated 10.09.2004.

imilar view as taken in their own case, for a different unit in the

i

‘\Wing cases : Zenith Bangalore Rollers Pvt. Ltd. Vs. Commissioner
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L2pae \

- A




XX1.

XXI11.

XXI111.

XX1V.

XXV.

ast \}L‘
g (D8

¥ 593

w"z{‘

: F No.GAPPL/COM/STP/2308/2021

of CST, Chennai — Final Order No. 40267/2018; Zenith Bangalore
Roilérs Pvt. Ltd. Vs. Commissioner of Central Excise, Hyderabad —
Final Order No0.21238/2015 and Zenith Punjab Rollers Pvt. Ltd. Vs
Commissioner of CST, Ludhiana — Final Order No. A/62463/2018.

The activity of re-rubberization of old rollers falls under BAS and
entitled to exemption under Notification No.14/2004-ST dated
10.09.2004, which exempts services provided in relation to printing
from the whole of service tax. They are engaged in re-rubberization of
old and used rollers for use in printing industry and therefore,
exempted from service tax. The demand for the period prior to
01.07.2012 is liable to be set aside on this ground alone.

The onus is on the department to prove that they had wilfully
suppressed facts with an intent to evade paymerit of service tax. The
SCN or the impugned order fails to prove that they had acted with any
mala fide intent. In the present case wilful nature of the suppreséion 1s
not established. Therefore, the demand beyond the normal period of
limitation is not sustainable. They rely upon the decision in the case of
Pahwa Chemicals Vs. CCE — 2005 (189) ELT 257 (SC).

They had paid service tax on 70% of the value of the goods and paid
VAT on 60% value of the goods by treating the activity as Works
Contract service on a bona fide interpretation of the provisions of the
Finance Act, 1994 without any intention to evade payment of service
tax. They were and are under the bona fide belief in view of the
decisions referred supra, that.they had Qlassiﬁed the activity as Works
Contract service. Thus, there was no wilful suppressions with an intent
to evade service tax. They rely upon the decision in the case of Cosmic
Dye Chemical Vs. Collector of (Sentral Excise — 1995 (75) ELT 721 (SC).
The demand raised by the department is based on periodical SCNs and
it is a trite law that the extended period of limitation shall not be
invoked in the case of raising demand through periodical SCNs.
Therefore, the demand beyond the normal period of limitation is not
sugtainable.

As the tax demand itself is not sustainable, there can be no question of
payment of any interest under Section 75 of the Finance Act, 1994.
They rely upon the decision in the case of Pratibha Processors Vs. UOI
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_ 1996 (88) ELT 12 (SC) and Commissioner of Customs, Chennai Vs.
Jayathi Krishna & Co. — 2000 (119) ELT 4 (SC).

They are not liable to pay service tax, therefore,” they cannot be
subjected to penalty under Section 78 of the Finance Act, 1994. It is a
settled principle of law that where there is no demand of duty, penalty
cannot be imposed. They rely upon tl;e decision in the case of Coolade
Beverages Limited — 2004 (172) ELT 451 (All); Tamil Nadu Housing
Board Vs. Collector of Central Excise, Madras — 1994 (74) ELT 9 (SC);
DCW Ltd. Vs..Asst. Collector of Central Excise — 1996 (88) ELT 31
(Mad.). :

There has been no intention on their part to avoid any payment of
service. tax. Further, they had not suppressed any facts from the
Department and provided all information to the Department which was
requested in the course of investigation. At no pint of time they had
intentionally sought to evade tax or committed an a(;t of suppression.
Consequently, imposition of penalty is against the settled law.

They were under the bona fide belief that they are not liable to pay
service tax. The gquestion involved in the present case is purely of
interpret_ation. This is a reasonable cause for non-payment of service
tax. Therefore, -no penalty can be imposed on them under Section 80 of
the Act. They rely upon the various judicial pronouncements il:l this

regard.

The appellant as part of their additional written submissions dated

18.07.2022 submitted illustrative copies of invoice, relevant provisions of the

Service Tax Finance Act, 2016, Notification No.14/2004-ST dated 10.09.2004,

Service Tax (Determination of Value) Rules, 2006 as well as copies of the

judgments relied upon by them.

6.

Personal Hearing in the case was held on 29.07.2022 through virtual

mode. Shri Sanket Gupta, Advocate, appeared on behalf of appellant for the

hearing. He reiterated the submissions made in appeal memorandum as well

as in additional il ber s hn T on dated 18.07.2022.

i

I have gone through the facts of the case, submissions made in the

emorandum, the additional written submissions as well as
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submissions made at the time of personal hearing and the materials
available on records. The issue before me for decision is :

A. Whether the activity of re-rubberization of Rollers undertéken by the
appellant amounts to Managelnent, Maintenance or Repair (MMR)
service prior to 01.07.2012, as held in the impugned order, or whether
it arﬁounts to Business Auxilial:y Service, as claimed by the appellant.

B. Whether, for the period subsequent to 01.07.2012, the activity of re-
rubberization of Rollers undertaken by the appellant amounts to
Service in terms of Section 65B (44) of the Finance Act, 1994 as
contended by the Department or whether it amounts to Work Contract
Service, as claimed by the appellant.

The demand pertains to the period April, 2012 to September, 2015.

8. It is observed from the case records that the appellant had, for the
period prior to 01.07.2012, claimed classification of the service provided by
them under the category of BAS and also claimed exemption under
Notification No. 14/2004-ST dated 10.09.2004. The appeliant were issued four
SCNs for the period prior to April, 2012, which was adjudicated vide OIO No.
28 to 31/ORS/SC/JC(VG/2012-13 dated 15.11.2012 and the sefvice of re-
rubberizing of old and used Rollers was ordered to be classified gnder
- Maintenance or Repair Service/Management, Maintenance or Repair Service.
The appeal filed by the appellant against the said OIO was dismissed on
limitation by the then Commissioner (Appeals-IV), Ahmedabad vide OIA
No. AHM-SVTAX-000-APP-396-13-14 dated 24.03.2014. The appellant
appealed against the said OIO before the Hon'ble CESTAT, Ahmedabad, who
vide Order dated 09.12.2014 upheld the OIA. The appellant filed SCA
No.10231 of 2015 before the Hon’ble High Court of Gujarat. The Hon’ble High
Court vide Order dated 17.01.2020 éllowed withdrawal-of the appeal as the
appellant had filed application under the SVLDRS, 2019 and the appeal was

dismissed as withdrawn.

8.1 It is further observed that the matter pertaining to these four SCNs

were decided against the appellant on limitation and not on merits. They

ve settled the issue for the period upto 31.03.2012 by opting for SVLDRS.
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8.2 I find that the remaining five SCNs were issued to the appellant for the
period 01.04.2012 to September, 2015 under Section 73 (1A) of the Finance
Act, 1994. It is further observed that in the case of the another unit of the
appellant, namely, Zenith Rollers Ltd. Vs. CCE, Noida — 2014 (33) STR 678
(Tri.-Del.), the Hon’bie Tribunal had held that re-rubberizing of old and used
Rollers is classifiabie under Business Auxiliary Services. The relevant part of

the said judgment is reproduced below :

“9_ We find that activities of the appellants are equally classifiable under two
services namely Business Auxiliary Service and Maintenance or Repair service.
Since the service cannot be classified under clause ‘a’ and ‘b’ of Section 65A,
clause ‘¢’ of Section 65A is attracted according to which service is classifiable
under the sub-clause of Clause (105) of Section 65 which comes first. We find
that Business Auxiliary service is covered under Section 65(105)(zzb) and
Management, Maintenance or Repair Service is covered under Clause
65(105)(zzr). Since Business Auxiliary Service comes first under Clause
65(105)(zzb), we hold that service is classifiable under Business Auxiliary
Service. We set aside the Order-in-Original and allow the appeal.”

8.3 The above judgment of the Hon’ble Tribunal was followed in the case of
Zenith (Bangalore) Rollers P. Ltd. Vs. C.C., C. E, & S.T, Hyderabad-IV — 2016
(44) STR 302 (Tri.-Bang.); Zenith (Bangalore) Rollers P. Ltd. Vs. CST,
Chennai — 2018 (4) TMI 1237-CESTAT-Chennai; Zenith (Bangalore) Rolle1°s
P Ltd. Vs. CCE, Hyderabad-TV — 2015 (12) TMI 818-CESTAT Hyderabad and
CCE, Ludhiana Vs. Zenith (Punjab) Rollers P. Ltd — 2018 (6) TMI 668-
CESTAT Chandigarh. In view of thesz judgments of the Hon'ble Tribunal,
the issue of classification of re-rubberizing of old and used Rollers is no more

res Integra and stands settled in favour of the appellant.

3.4 I find that the adjudicating authority has by relying upon the judgment
in the case of Zenith Rollers Ltd. Vs. CCE, Noida — 2014 (33) STR 678 (Tri.-
Del.) and Zenith (Bangalore) Rollers P. Ltd.th. C.C., C.E, &S.T, Hyderabad-
IV — 2016 (44) STR 302 (Tri.-Bang.) held at Para 11 of the impugned order
that the service pfovided by the appellant falls under Business Auxiliary
Services. However, the adjudicating authérity has proceeded to confirm the
demand against the appellant by derying the benefit of exemption under
Notification No0.14/2004-ST dated 10.09.2004 on the grounds that the
appellant have not come forward with documentary evidences showing that

the service was in relation to agriculture, printing, textile processing or
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8.5 However, it is observed that the SCNs issued to the appellant was only
on the issue of classification of the service provided by them. The issue of
classification of the services provided by the appellant, for the period prior to
01.07.2012, has been decided by the adjudicating authority in favour of the
appellant i.e. under Business Auxiliary Services. There is no proposal in the
- SCNs issued to the appellant for denial of the benefit of exemption in terms
of Notification No.14/2004-ST dated 10.09.2004. Such being the case, the
adjudicating authority has, by denying exemption under the said

Notification, travelled beyond the scope of the SCNs issued to the appellant.

. 8.6 I find it pertinent to refer to the judgment of the Hon'ble Supreme
Court in the case of Commissioner-of Central Excise Vs. Gas Authority of
India Ltd. — 2008 (232) ELT 7 (SC), the relevant part of the said judgment is
reproduced below :

“7, As repeatedly held by this Court, show cause notice is the foundation of
the Demand under Central Excise Act and if the show cause notice in the
present case itself proceeds on the basis that the product in question is a by-
product and not a final product, then, in that event, we need not answer the
larger question of law framed hereinabove. On this short point, we are in
agreement with the view expressed by the Tribunal that nowhere in the show
“cause notice it has been alleged by the Department that Lean Gas is a final
product. Ultimately, an assessee is required to reply to the show, cause notice
and if the allegation proceeds on the basis that Lean Gas is a by-product; then
there is no question of the assessee disputing that statement made in the show
cause notice.” :

8.7 A similar view was taken by tbe Hon’ble High Court of Madras in the
case of R.Ramdas Vs. Joint Commissioner of Central Excise, Puducherry —
2021 (44) GSTL 258 (Mad.). The relevant parts of the said judgment are

reproduced below :

«7, It is a settled proposition of law that a show cause notice, is the
foundation on which the demand is passed and therefore, it should not only be
specific and must give full details regarding the proposal to demand, but the
demand itself must be in conformity with the proposals made in the show cause
notice and should not traverse beyond such proposals.

11. The very purpose of the show cause notice issued is to ‘enable the
recipient to raise objections, if any, to the proposals made and the concerned
Authority are required to address such objections raised. This is the basis of the
fundamental Principles of Natural Justice. In cases where the consequential
demand traverses beyond the scope of the show cause notice, it would be
deemed that no show cause notice has been given, for that particular demand
for which a proposal has not been made.

12. Thus, as rightly pointed out by the Learned Counsel for the petitioner, the
impugned adjudication order cannot be sustained, since it traverses beyond the
scope of the show cause notice and is also vague and without any details.
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Accordingly, such an adjudication order without a proposal and made In
pursuant of a vague show cause notice cannot be sustained.”

88 Further, in the case of Reliance Ports and Terminals Ltd. Vs.
Commissioner — 2016 (334) ELT 630 (Guj.), the Hon'ble High Court of
Gujarat had held that at Para 9 of the judgment that :

“Under the circumstances, in the light of the settled legal position as emerging
from the above referred decisions of the Supreme Court, that the show cause
notice is the foundation of the demand under the Central Excise Act and that
the order-in-original and the subsequent orders passed by the appellate
authorities under the statute would be confined to the show cause notice, the
question of examining the validity of the impugned order on grounds which
were not subject matter of the show cause notice would not arise.”

8.8 In view the above judicial pronouncements, I find that it is 'settled
position of law that a SCN is the foundation of demand. In the instant case, [
find that in the SCNs issued to the appellant there is no proposal for dénying
the benefit of exemption under Notificatiofl No.14/2004-ST dated 10.09.2004.
Therefore, confirmation of demand of service tax on an entirely new ground,
which was not raised in the SCN, is bad in law and, is accordingly, not legally
sustainable. Accordingly, I am of the considered view that the impugned
order confirming the demand of service tax for the period from April, 2012 to
June, 2012 by denying benefit of Exemption Notification No.14/2004-ST
dated 10.09.2004 is not legally sust:lallinable. and, hence, is set aside.

9 For the period from 01.07.2012 to Seﬁtember, 2015, I find that despite
there being a change in the legal position with the introduction of the
Negative List based Services regime, the SCNs have been issued to the
appellant under Section 73(1A) of the Finance Act, 1994, which is reproduced

below :

“Notwithstanding anything contained in sub-section (1) (except the period of
thirty months of service the notice for recovery of service tax, the Central
Excise Officer may service, subsequent to any notice or notices served under
that sub-section, a statement containing the details of service tax not levied or

- paid or short levied or short paid or erroneously refunded for the subsequent
period, on the person chargeable to service tax, then, service of such statement
shall be deemed to be service of notice on such person, subject to the condition
that the grounds relied upon fo. the subsequent period are same as are
mentioned in the earlier notices.”

9.1 Consequent to the introduction of Negative List of Services from

2012, the classification of services provided in Section 65 of the Finance
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Act, 1994 ceased to apply. The taxability of services was required to be
determined in terms of Section 65B, 66D and 66E of the Finance Act, 1994.

9.2 The appellant have contended that they were paying service tax under
the category of Works Contract Service and that the service tax was being
paid by them on 70% of the gross value of re-rubberisation. They have
- submitted invoices on sample basis. On perusing these invoices, I find that
the appellant were paying service tax on 70% of the value of re-rubberisation
of old rollers. The appellant were also paying VAT on 60% of the value of re-

rubberisation of old rollers.

9.3 Prior to 01.07.2012, ‘Work Contract Service’ was defined under Section
65(105) (zzzza) of the Finance Act, 1994 and the service provided in terms of
the said definition was with reference to only 4mmovable property’. From
01.07.2012, definition of Works Contract is as per Section 65B(54) of the
Finance Act, 1994, which reads as :

“works contract” means a contract wkerein transfer of property in goods
involved in the execution of such contract is leviable to tax as sale of
goods and such contract is for the purpose of carrying out construction,
erection, commissioning, installation, completion, fitting out, repair,
maintenance, renovation, alteration of any movable or immovable
property or for carrying out any other similar activity or a part thereof in
relation to such property.” : :

9.4 Tt is observed that the definition of * Work Contract Service’ as per
Section 65B (54) of the Finance Act, 1994 included even a service provided
with reference to a ‘movable property’. In the present appeal, I find that the
service provided by the appellant involves re-rubberisation of old Rollers,
which is undoubtedly a movable property, and therefore, is covered within
the ambit of repair, maintenance, renovation, alteration specified in the
~ definition of works contract service. It is also pertinent to note that even for
the period prior to 01.07.2012, the Hon’ble Tribunal had in the case of Zenith
Rollers Ltd. Vs. CCE, Noida — 2014 (33) STR 678 (Tri.-Del.) held that the
activity of re-rubberisation of rollers was equally classifiable under Business
Auxiliary Services and Maintenance or Repair services. Applying this finding

of the Hon’ble Tribunal in the context of Works Contract Service as defined

- aunder Section 65B (54) of the Finance Act, it is amply clear that activity of
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activity re-rubberisation of rollers undertaken by the app_ellant falls within
the ambit of Works Contract service as defined in Section 65B (54) of the
Finance Act, 1994.

9.5 It is also observed that payment of service tax under Works Qontract
Service was communicated by the appellant in their reply to the SCNs issued
to them, vide letters dated 29.10.2014 and 23.06.2015. Further, the appellant
had vide letter dated 14.05.2014 addressed to the jurisdictional
Superintendent of Service Tax informed that they were discharging service
tax under Works Contract Service. Copies of ST-3 returns for the period from

01.07.2012 to 31.03.2014 were also furnished by the appellant.

9.6 However, I find that the adjudicating authority has, in the impugned
order, not discussed or given any findings on the issue relating to the activity
undertaken by the appellant falling under the category of Works Contract
Service post 01.07.2012. No findings have been given on the submission of the
appellant as regards their contention that the service provided by them was,
post 01.07.2012, coverea under Works Contract Service. Neither has the
adjudicating authority discussed or given any finding on the valuation of the
service portion of the works contract in terms of Rule 2A (ii) (B) of the Service
Tax (Determination of Value) Rules, 2006. On the other hand, he has
discussed the non admissibility of exemption under Notification No.12/2003-
3T dated 20.06.2003, which however, has not been claimed by the appellant
and, therefore, the same has no relevance to the issue involved in the present
appeal. Despite this, the adjudicating authority has at Para 17 of the
impugned order recorded his finding that “ Further, I also find that Noticee
has claimed their activity of Re-rubberisation as execution of a ‘works
contract’ and paying Sales Tax/VAT on the value cf rubber compound used in
Re-rubberisation as deemed sale and claimed abatement under Notfﬁ'caszon

No.12/2003-ST without producing Sale Invoices of an y goods while producing

service’'.

9.7 I further find that valuation of service portion in the execution of a
works contract service is in terms of Rule 2A of the Service Tax
(Determination of Value) Rules, 2006. The provisions of Rule 2A (i) which

v dy,
“Are réle

N

ant to the issue on hand, are reproduced below :

-




17

F No.GAPPL/COM/STP/2308/2021

“Where the value has not been determined under clause (i), the person liable to
pay tax on the service portion involved in the execution of the works contract
shall determine the service tax payable in the following manner, namely:-

(A)in case of works contract entered into for execution of original
works, service tax shall be payable on forty per cent of the total
amount charged for the works contract; '

(B) in case of work contract, not covered under sub-clause (A), including
works contract entered into fori-

(i) maintenance or repair or reconditioning or restoration or
2 serving of any goods; or
(i) maintenance or repair or completion and finishing services
such as glazing or plastering or floor and wall tiling or
installation of electrical fittings of immovable property,
service tax shall be payable on seventy per cent of the total amount charged for
the work contract.”

9.8 In terms of the above provisions of Rule 2A (ii) (B) of the said Rules, the

appellant were paying service tax on 70 per cent of the amount charged by

them for re-rubberisation of rollers from their customers. This fact is also
evidenced by the sample invoices submitted by the appellant as along with
their appeal memorandum as well as part of their additional written
submissions. Further, the fact of the appellant paying service tax on 70 per
cent of the value charged by them has not been disputed by the department.
It is also pértinent to mention that for claiming abatement under Rule 2A (i)
(B) of the said Rules, there is no requirement of producing any sales irfvoices
of goods. The abatement is available as a percentage of the total value
charged for the works contract. Once the service provided by the appellant is

found to be falling within the ambit of Work Contract, only the applicable

- provisions of Rule 2A of the said Rules are required to be determined. In the

instant case, I find that the activity of the appellant is covered by sub-rule (1)
(B) () of Rule 2A of the said Rules. Accordingly, the appellant are required to
pay service tax only on seventy per cent of the value charged for the works

contract. Therefore, I am of the considered view that the appellant have been

correctly paying service tax. In view thereof, the demand of service tax

confirmed vide the impugned order is not legally sustainable and, hence, set

aside.

10. The appellant have also challenged the charging of interest and
imposition of penalty under Section 78 of the Finance Act, 1994. Since the

emand itself does not survive, there does not arise any question of interest

enalty in the matter. It, however, needs to be mentioned that the SCNs
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have been issued to the appellant under Section 73 (1A) of the Finance Act,
1994. Further, for demanding service tax from the appellant, the prov.ision of
Section 73 of the Finance Act, 1994 has been invoked. However, there is no
proposal for invoking the extended period of limitation in terms of the proviso
to Section 73 (1) of the Finance Act, 1994. There is also no proposal in the
SCNs issued to the appellant for imposition of penalty under Section 78 of the
Finance Act, 1994. Despite this, the adjudicating authority has, in complete

aon application of mind, imposed penalty under Section 78 of the Finance

Act, 1994.

11. In view of the facts discussed herein above, the impugned order is set
aside for not being legal and proper and the appeal filed by the appellant is

allowed.

12. 3T CaRT &of &1 18 3rdTel &7 fTaeRT 3uierd adieh U fodT ST & |

The appeal filed by the appellant stands dispgsed of in above terms.
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Attested: Date: .09.2022.
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M/s. Zenith (Mumbai) Rollers (P) Ltd, Appellant
[Zenith Rubber P. Ltd.],

Plot No.K-8, Gallops Industrial Park-2,

Sarkhej Bavla Road,

Taluka :Sanand,

Ahmedabad — 382 110

Previously at :

Plot No.2022, Opposite V-Trans,

Vatva GIDC, Phase-III,

Trikampura Patia, Ahmedabad — 382 445

The Assistant Commissioner, Respondent
CGST, Division- II, -
Commissionerate : Ahmedabad South.
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Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South. _
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
(for uploading the OIA)
4. Guard File.

(5. P, File.







